SAFETY versus NATIONAL STANDARDS
Excerpt from the Queensland Children's Activities Network QCAN Inc. publication "Ballywop" Winter 2000 edition

Complying with National Standards is not the same as providing a safe service. You could be found to be negligent or more importantly be responsible for an injury to a child you are caring for even if you meet the standards.

Duty of Care has been described as “...to take reasonable care to prevent the causation of injury that could be foreseen“. (Richards v Victoria 1968 VR 136).

Take the example of swimming for instance. The National Standards for staff to child ratios are:

· 2 staff at all times and 1 carer for every 5 children for swimming.

Look at these two situations and decide whether the National Standards are enough on their own to prevent a foreseeable incident:

Situation 1

· your carers are experienced and know your children well

· the children are able swimmers

· the children are mainly well behaved 10 – 12 year olds

· swimming will be in a 1 metre deep pool hired for exclusive use by your centre

· you have organised activities that allow for a small number of children to be in the water at once (thereby giving good visual supervision of all children in the water).

Situation 2

· all the carers, except the coordinator, are on their first vacation care and are new to the kids

· at least some of them have little experience in caring for kids in this age group

· most of the kids can't swim very well (if at all)

· the kids are mainly 5 and 6 year olds

· the pool will be shared with members of the public and has a 2 metre deep end

· all the kids, and public, will be in the water "free" swimming. This will make it difficult to see all your children at once (let alone see if they are ok).

It is reasonable to foresee an incident is more likely to occur in Situation 2 and even though the National Standards don‘t require more it is reasonable to expect more should be done to prevent an injury or worse.

These two vastly different situations demonstrate that there are many factors to be considered in providing safe care for children. National Standards on their own can not hope to satisfy every situation.

You are the only one who knows all the factors that must be considered in your situation. Therefore, you are responsible and accountable for decisions such as the necessary staff to child ratio and other precautions, that are necessary for your circumstances.

Complying with standards does not absolve you from legal liability. Use them as a tool but don’t rely on them solely.

1 Safety & the new Regulatory Framework
The same will apply when the Regulatory Framework is legislated. The regulations will hopefully improve the level of safety but will in no way replace the liability or responsibility of services to the children in their care.

It is foreseeable, and has probably happened with the National Standards, that to keep services affordable, well meaning and overworked sponsors and staff will only look to the regulations when deciding on staff to child ratios and other critical aspects of safety. This will put not only the children at risk but also the decision makers.

In addition under the new system the combination of self assessment and the ability to use alternative ways to meet a regulation (deemed to comply), could lead to situations that on paper appear safe but in practise are not.

An example of this is that in South Australia sole staff services are permitted under regulations so long as other precautions are taken. One of these is to have the back up for emergencies of six (I think) names and phone numbers. This is great on paper but it is foreseeable that in practise none of those contacts will be available or even contactable in a real emergency. Based on the calls to our Worker’s Pool, most services have enough trouble finding a replacement staff for this afternoon let alone in an emergency.

My message is simple. Sponsors and staff are responsible both morally and legally for the precautions they take for the protection of children’s safety.
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